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Memorandum 
 
From:  Jan McDonald, Executive Director, Committees on Special Education 

Division of Students with Disabilities and English Language Learners 
 
To:  DSSI, OSE, Committees on Special Education, D75, and DSWDELL Staff 
 
Date:  January 13, 2011 
 
Re:  Summary of changes to Part 200 Regulations of the Commissioner relating to Special Education 

Mandate Relief: Effective immediately 
 
 
The following are the changes that have been made to the Part 200 Regulations of the Commissioner: 
 
1.  Speech &  Language  Therapy:  If  Speech &  Language  Therapy  is  recommended  for  a  student,  the 
minimum  that  could  be  recommended  previously was  2  times  per week  for  30 minutes  each. As  of 
December  8,  2010  there  is  no minimum  frequency  and  duration  requirement.  The  regulations  do 
provide  that  the  frequency,  duration,  and  location  of  such  service  shall  be  in  the  IEP  based  on  the 
individual student's need for the service.  
 
2.  Instructional  Services  to  Meet  the  Language  Needs  of  Students  with  Autism:  Previously,  the 
minimum  daily  frequency  and  duration  of  instructional  services  to meet  the  student  with  autism's 
language needs was 30 minutes daily in groups not to exceed two, or 60 minutes daily in groups not to 
exceed six. The new regulation repeals the minimums and just states that "instructional services shall 
be provided to meet the individual language needs of a student with autism". 
 
3. Integrated Co‐Teaching (ICT): The new regulation states that the school district has to submit a 
notification (Variance By Notification form attached, below) to the State Education Department (SED) 
saying that they are temporarily adding a 13th student to the class for the remainder of the school year. 
However, at the beginning of the school year, the class must have started out with only a maximum of 
12, and the addition of the 13th student must be because of exceptional circumstances, and should be 
used infrequently. Temporarily adding a 14th student requires an approval from SED (Variance with 
Commissioner Approval form attached, below). If a variance is requested for either the thirteenth or the 
temporary addition of the fourteenth child, the request, "shall sufficiently demonstrate educational 
justification and consistency with providing an appropriate education for all children affected.”Please 
note that the temporary addition of the fourteenth child requires prior approval from SED.  
 NYC will continue to adhere to its policy, whereby the maximum number of students with disabilities 
receiving ICT services in a class cannot exceed 40% of the total register of the ICT class. Please refer to 
the attached SED guidance document for more information. 
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4.  Notice  of meetings:  Related  to  notices  of  CSE  and  CPSE meetings.  Previously,  the  Notice  of  IEP 
Meeting   had  to  list  "those persons  expected  to  attend". Now,  the meeting notice must  list  "those 
persons who will be  in attendance". While “persons expected to attend” and “persons who will be  in 
attendance”  substantively  mean  the  same  thing,  the  amended  regulation  ensures  consistency  in 
language and interpretation. As previously, if one or more of the members of the Committee, pursuant 
to  sections 200.3 and 200.4 of  the Regulations of  the Commissioner of Education,  cannot attend  the 
meeting,  the meeting  should  be  rescheduled  except when  alternative means  of  participation  can  be 
arranged; or when the school district and parent, in accordance with the procedures established in State 
law and regulation, reach an agreement that the attendance of an individual(s) is not necessary or that 
the individual could be excused for all or a portion of the meeting. The form for this meeting notice will 
be available in SESIS. 
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January 2011 

 
 
To:  District Superintendents 
  Superintendents of Public Schools 
  Superintendents of State-Operated and State-Supported Schools 
  Superintendents of Special Act School Districts 
  Principals of Public, Nonpublic and Charter Schools 
  New York City Department of Education 
  Impartial Hearing Officers 
  Special Education Parent Centers 
  Regional Special Education Technical Assistance Support Centers 
  Commissioner’s Advisory Panel for Special Education Services 
  Organizations, Parents and Individuals Concerned with Special Education 

From: James P. DeLorenzo   
 
Subject:  Variance Procedures to Temporarily Exceed the Maximum Number of 

Students with Disabilities in an Integrated Co-teaching Services Class 
 
The purpose of this memorandum is to provide the procedures that a school district 

must follow in order to obtain a variance to temporarily exceed 12 students with disabilities 
in a class where integrated co-teaching services are provided.  "Integrated co-teaching 
services" as used in the Regulations of the Commissioner of Education means a general 
education teacher and a special education teacher jointly providing instruction to a class 
that includes both students with and students without disabilities to meet the diverse 
learning needs of all students in a class. 

 
The regulatory maximum number of students with disabilities receiving integrated 

co-teaching services in a class is 12 students.  The total of 12 students includes any 
student with a disability in that class, regardless of whether all of the students are 
recommended for integrated co-teaching services.  For example, if two students with 
disabilities in a class are recommended for resource room and related services and ten are 
recommended for integrated co-teaching services, there are 12 students with disabilities in 
that classroom. 

 
Effective December 8, 2010, section 200.6(g)(1) of the Regulations of the 

Commissioner of Education was amended to provide for variance procedures that would 
authorize a school district to increase the maximum number of students with disabilities in 
such classes by not more than two additional students.  Two variance processes were 
established in regulation to authorize the temporary increase in the maximum number of 



students with disabilities in an integrated co-teaching services class:  (1) a variance by 
notification to increase the maximum number of students with disabilities to 13; and (2) a 
variance request for Commissioner’s prior approval to increase the number of students 
with disabilities to not more than a total of 14.  The amended regulations relating to these 
two processes are as follows: 
  
 (i)  Variance by notification.  A board of education or trustees of a school district 
may submit written notice to the commissioner to temporarily add one additional student 
with a disability to an integrated co-teaching class for the remainder of the school year, 
provided that at the start of classes in September of the current school year it is in 
compliance with the standards specified in this paragraph.  Written notice to the 
commissioner shall be submitted on a form prescribed by the commissioner and shall 
sufficiently demonstrate educational justification and consistency with providing an 
appropriate education for all children affected.  
 

(ii) Variance with Commissioner approval.  If the school district has enrolled one 
student with a disability beyond the maximum 12 students with disabilities in an integrated 
co-teaching services class pursuant to the procedures established in subparagraph (i) of 
this paragraph, and it determines there is a need to temporarily add one additional student 
to such class, the school district may submit to the commissioner for approval an 
application for a variance to enroll the one additional student in the same class for the 
remainder of the school year.  The application to the commissioner shall be on a form 
prescribed by the commissioner and shall sufficiently demonstrate educational justification 
and consistency with providing an appropriate education for all children affected. 

 
Any temporary increase in the number of students with disabilities in an integrated 

co-teaching class, as described in this memorandum, should only be used if, during the 
school year, exceptional circumstances arise (e.g., a student enrolled in an integrated co-
teaching class is newly identified as a student with a disability during the school year; a 
new student moves into the district and there is no other appropriate class for the student 
with a disability).  Temporary increase means the addition of not more than one or two 
students with a disability beyond the maximum number of 12 students with disabilities in 
an integrated co-teaching class, for a period not to exceed the remainder of the school 
year. 
 

Any decision to temporarily increase the number of students with disabilities in a 
class where integrated co-teaching services are provided should consider the following 
State policy: 

 
• The number of nondisabled students should be more than or equal to the 

number of students with disabilities in the class in order to ensure the level of 
integration intended by this program option; 

• A Committee on Special Education’s (CSE) recommendation for integrated co-
teaching services should consider the overall size of the class enrollment (which 
includes students with disabilities and nondisabled students) and the ratio of 
students with disabilities to nondisabled students in relation to the individual 
student's learning needs; and 
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• An important consideration in determining the number of students with 
disabilities and nondisabled students on an integrated class roster is that the 
ratio must not result in a de facto segregated class which would undermine the 
philosophy of inclusive practices. 

 
Additional information regarding integrated co-teaching services may be found in the April 
2008 memorandum Continuum of Special Education Services For School-Age Students 
with Disabilities at http://www.p12.nysed.gov/specialed/publications/policy/ 
schoolagecontinuum.html. 
 

Attached are the procedures to request an increase in the numbers of students with 
disabilities in a class where integrated co-teaching services are provided (Attachment 1) 
and the prescribed form to submit such request (Attachment 2).  To ensure dissemination 
to appropriate individuals within a school district, I ask Superintendents to please share 
this memorandum with individuals such as Directors of Special Education, School 
Psychologists, CSE and Committee on Preschool Special Education Chairpersons, 
Guidance Counselors and Directors of Pupil Personnel and Parent Teacher Associations.  
Questions regarding this memorandum may be directed to the Special Education Policy 
Unit at 518-473-2878 or to the Special Education Quality Assurance Office in your region: 
 
Central Regional Office  (315) 476-5081 
Eastern Regional Office  (518) 486-6366 
Hudson Valley Regional Office  (518) 473-1185 
Long Island Regional Office  (631) 884-8530 
New York City Regional Office  (718) 722-4544 
Western Regional Office  (585) 344-2002 
Nondistrict Unit (518) 473-1185 
 
Attachments

http://www.p12.nysed.gov/specialed/publications/policy/%0Bschoolagecontinuum.html
http://www.p12.nysed.gov/specialed/publications/policy/%0Bschoolagecontinuum.html


Attachment 1 

 
VARIANCE PROCEDURES TO TEMPORARILY INCREASE THE NUMBER OF 
STUDENTS WITH DISABILITIES IN AN INTEGRATED CO-TEACHING SERVICES 
CLASS: 
 
A school district may implement a temporary increase beyond the maximum number of 
students with disabilities in an integrated co-teaching services class under one of the 
following two procedures: 
 
Child-Specific Variance by Notification: 
 
After the start of the school year in September, a school district may temporarily, for the 
remainder of the school year, enroll one additional student with a disability beyond the 
maximum of 12 students with disabilities in a class where integrated co-teaching services 
are provided through a notification process without prior approval by the New York 
State Education Department (NYSED). 
 
The temporary increase should only be implemented in those extenuating circumstances 
when it is necessary for the student to be enrolled in a particular integrated co-teaching 
services class in order to participate and progress in the general education curriculum in 
accordance with his/her individualized education program (IEP). 
 
To implement this notification process, within ten (10) business days of the student’s 
placement in the integrated co-teaching services class, the school district must 
submit written notification to NYSED using the attached form.  One form per student, 
identifying the student by his/her full name, must be submitted for each integrated co-
teaching services class for which a variance is needed. 
 
Upon receipt of a variance by notification, NYSED will send a letter of acknowledgement 
to the school district.  A copy of the variance by notification will be forwarded for review 
by the Special Education Quality Assurance (SEQA) Regional Office.  The Commissioner 
or his designee may revoke or preempt any increase in the number of students with 
disabilities in an integrated co-teaching services class beyond the regulatory maximum 
upon a finding that such increase would fail to be consistent with appropriate special 
education. 
 
Child-Specific Variance with Commissioner Approval: 
 
In the event that a school district has already increased the maximum number of students 
with disabilities in an integrated co-teaching services class to 13 using the “Child-Specific 
Variance by Notification” process (see above) and now requests approval to temporarily, 
for the remainder of the school year, enroll a second student with a disability in that same 
integrated co-teaching services class, the school district must submit a request for prior 
child-specific approval to NYSED using the attached form. 
 
The temporary increase should only be implemented in those extenuating circumstances 
when it is necessary for the student to be enrolled in the particular integrated co-teaching 
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class in order to participate and progress in the general education curriculum in 
accordance with his/her IEP. 
 
A variance request must be submitted and approval received from NYSED prior to the 
placement of the student in the integrated co-teaching services class.  One form per 
student, identifying the student by his/her full name, must be submitted for each 
integrated co-teaching class for which a variance is needed. 
 
The NYSED SEQA office, on behalf of the Commissioner, will review the child-specific 
approval request and respond to the school district indicating approval or disapproval of 
the request.   
 
NYSED may deny a program approval to temporarily increase the number of students 
with disabilities in an integrated co-teaching services class to 14 upon a finding that the 
school district did not provide the required information, if the reason for the temporary 
increase is determined to be unjustified, and/or if the school district cannot meet the 
assurances provided.  If the request is not approved, the school district must inform the 
student’s Committee on Special Education (CSE). 
 
The attached form is used for either:  
 
(1) Submission of a variance by notification, or  
(2) Submission of a request for a variance with Commissioner approval.   

 
The form includes information on the specific integrated co-teaching class affected, the 
student to be enrolled, the educational justification for the placement and assurances that 
the: 
 
• CSE has determined that, for a “Child-Specific Variance by Notification,” no other 

appropriate placement is available in an integrated co-teaching services class that 
has less than 12 students with disabilities; or, for a “Child-Specific Variance with 
Commissioner Approval,” no other appropriate placement is available in an integrated 
co-teaching services class that has not increased the number of students with 
disabilities to 13 through the notification process; 

• request to enroll the additional student with a disability in the integrated co-teaching 
services class has been made in accordance with the procedures herein; and 

• maximum number of students with disabilities enrolled in the integrated co-teaching 
services class shall not exceed 12 students with disabilities at the start of classes the 
following September.  

 
 



Attachment 2 

 
 

PROCEDURES TO TEMPORARILY EXCEED THE MAXIMUM OF 12 STUDENTS WITH 

DISABILITIES IN AN INTEGRATED CO-TEACHING SERVICES CLASS 
 

• Use this form for either:   

(1) Submission of a variance by notification, or  

(2) Submission of request for a variance with Commissioner approval. 

• Submit one form per student for each integrated co-teaching services class for which a 
variance is needed.   

• All sections of the form must be completed or it will be returned unprocessed.  Any 
returned forms must be revised and resubmitted within five days. 

• A “Child-Specific Variance by Notification” must be submitted within 10 business days of 
the student’s placement in an integrated co-teaching class with a copy kept for your files.  

• A request for a “Child-Specific Variance with Commissioner Approval” must be submitted to 
the New York State Education Department (NYSED) and NYSED approval must be received 
before the student with a disability is placed in the integrated co-teaching services class for 
which the variance is being requested.   

 
Submit the form: 
• By mail to NYSED, Office of Special Education, 89 Washington Avenue, Room 309 EB, 

Albany, NY  12234, Attention: Integrated Co-teaching Variance 
• By facsimile to the attention of “Integrated Co-Teaching Variance” at 518-402-3583; or 
• By e-mail to NYSED SEQA@mail.nysed.gov. 
 
 
Name of School District:    
 
Address:    
 
Contact Person for this Notification:   
 
Phone: ________________   Fax: __________________  Email:   
 
Date submitted: ___________________ 
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Complete one box below to indicate the type of request: 
 

 Child-Specific Variance by Notification (enrolling one additional student with a disability in an 
integrated co-teaching services class beyond the 12-student regulatory maximum). 

OR 

 Child-Specific Variance with Commissioner Approval (seeking approval to add a second student 
with a disability to an integrated co-teaching services class beyond the 12-student regulatory 
maximum).  The school district must have already submitted notification to NYSED of enrollment 
of one additional student with a disability to the same class. 

 
 

Integrated Co-Teaching 
Services Class 

Information 

Student Information 

Building:  
 
  
 
Grade: 
 
  
 
 
Subject: 
 
  
 
 
Teacher: 
 
  
 
 

For Notification 
 
Name of the one additional 
student with a disability 
enrolled:  
 
 
 
Last name, first name 
 
Student’s DOB: 
   /   /   
 
 
Date the one additional 
student entered the integrated 
co-teaching services class:  
 
  /   /   
 

For Commissioner Approval 
 
Name of the second student 
with a disability requested to be 
enrolled:  
 
 
  
Last name, first name 
 
Student’s DOB:  
  /   /   
 
 
Date the second student is 
proposed to enroll in the 
integrated co-teaching services 
class:  
 
  /   /   
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Provide the educational justification for the placement of the additional student with a disability in 
the integrated co-teaching services class.  
 
 
 
 
 
 
 
 
 
 
 
 
Describe the age range and functional levels of the students with disabilities in the current 
integrated co-teaching services class and how the additional student with a disability would 
affect the grouping of students with disabilities according to similarity of individual needs in the 
areas of academic achievement, functional performance and learning characteristics, social 
development, physical development and management needs for the purpose of special 
education. 
 
 
 
 
 
 
 
 
 
 
The undersigned assures that the: 
• Committee on Special Education (CSE) has determined that for a “Child-Specific Variance by 

Notification,” no other appropriate placement is available in an integrated co-teaching class 
that has less than 12 students with disabilities; or, for a “Child-Specific Variance with 
Commissioner Approval,” no other appropriate placement is available in an integrated co-
teaching class that has not increased the number of students with disabilities to 13 through 
the notification process; 

• request to enroll the additional student with a disability in the integrated co-teaching services 
class has been made in accordance with the procedures herein; and 

• maximum number of students with disabilities enrolled in the integrated co-teaching services 
class shall not exceed 12 students with disabilities at the start of classes the following 
September.  

 
 
 
 
          
Name of School Superintendent  Signature Date 
or Designee 
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